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RECENT IMPORTANT DECISIONS 443 

Natural Gas — Owners op Adjacent Wells — Alleged Waste of Sup- 
ply. — The plaintiff and the defendant owned adjacent gas wells. The de- 
fendant had burned a great quantity of gas for the pretended purpose of 
manufacturing lamp black, but in fact for the purpose of diminishing the 
plaintiff's supply. In a suit to recover damages caused by the alleged waste, 
held, the right of the surface owners of land to take gas from the subjacent 
fields is without stint, the only limitation being that it be taken for a lawful 
purpose and in a reasonable manner. Louisville Gas Co. v. Kentucky Heating 
Co. (1908), — Ky. — , 33 Ky Law Rep. 912, in S. W. 374. 

There are two rules as to the ownership of oil and gas. First: The 
owner of the surface is the owner of the oil and gas beneath it; but if they 
escape into the land of another he ceases to be the owner of them. Wil- 
liamson v. Jones, 39 W. Va. 231 ; Thornton, Law Relating to Oil and 
Gas, § 22. Second : The owner of land has only a qualified right to the gas 
and oil beneath it — the right to reduce it to possession — and title in him 
does not vest until he has actually reduced it to possession. Until that has 
happened the oil or gas may by natural forces escape from his land and be 
reduced to the possession of another. Ohio Oil Company v. Indiana, 177 
U. S. 190. Admitting that a property right— absolute or qualified — exists, 
there seem to be three rules as to how this right may be exercised. The 
first, supported by the smaller number of courts, is that a lawful act cannot 
be made unlawful by the motive which prompts it. Chatfield v. Wilson, 28 
Vt. 49; Frazier v. Brown, 12 Ohio St. 294 Under this rule the defendant in 
the principal case would not have been held liable. The second is that a 
property right cannot be exercised for the purpose of injuring another. 
Wheatley v. Baugh, 25 Pa. St. 532. The right of the owner of land to take 
oils and gas is analogous to his right to take subterranean percolating 
waters, and therefore the third rule is that the surface owner in taking gas 
from the fields under his land is confined to a reasonable use. Bassett v. 
Manufacturing Co., 43 N. H. 569. See cases cited in 2 Mich. L. Rev. 403, 
and 3 Mich. L. Rev. 491. 

Parent and Child— Bastards — Legitimation — Acknowledgment — Con- 
sent of Mother. — A state statute permits the father of an illegitimate child 
to legitimate the same by publicly acknowledging it as his own, and receiv- 
ing it as such, with the consent of his wife, into his family. The father of 
an illegitimate child married a woman other than the mother of said child, 
took possession of the child, brought it into his home, with the consent of 
his wife, and acknowledged it to be his child. The mother brings suit to 
recover possession of the child, she maintaining that the child at no time 
was in the possession of the respondent by her consent. 'Held. (Williams, 
C.J., dissenting), a father desiring to so legitimate or adopt such child may 
do so without the consent and against the will of the mother, and is entitled 
to its custody and earnings. Allison et al. v. Bryan (1908), — Okla. — , 
97 Pac. 282. 

After legitimation the child is to be treated, as if legitimate for all pur- 
poses. Davenport v. Davenport, 116 La. 1009, 41 South. 240, 114 Am. St. 
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Rep- 575 ; Town of Rockingham v. Mount Holly, 26 Vt. 653; Adams v. 
Adams, 36 Ga. 236 ; Graham v. Bennet, 2 Cal. 503 ; Matter of Celina, 7 La. 
162; Jackson's Administrators v. Moore et ux., 38 (8 Dana) Ky. 170; 
Blythe v. ^yrw, 96 Cal. 532, 19 L. R. A. 40, as heir under statute. On legit- 
imation the child is subject to the custody and control of the father to the 
same extent as in the case of a legitimate child. 5 Cyc. 647. Apparently 
contra: Lawson v. Scott, 1 Yerg. (Tenn.) 92. The holding in this case 
is to the effect that the mother of an illegitimate child, if able to support it, 
is entitled to its custody, and the court has no power to place it under the 
control of the reputed father after it has been, upon his application, legit- 
imated and made his heir. In the principal case the court held, notwithstand- 
ing an express statute to the effect that the mother of an illegitimate child 
is entitled to its custody and earnings, that a child is primarily a ward of 
the state, and the state has power to legislate for its welfare; hence the 
sovereignty having power to say that the mother of an illegitimate unmar- 
ried child is entitled to its custody, services and earnings had an equal 
power to place a limitation upon such right, one of the limitations being 
contained in the section under which the father acted. The primary ques- 
tion in such a case is the welfare of the infant, and if he remained in his 
father's house he would be surrounded by conditions which would relisve 
him entirely of stigma and give him a social standing. 

Quieting Title — Injunction Pendente Lite. — An action was brought 
to quiet the title to a tract of larid to which the plaintiff and the defendant 
each claimed title and possession. The defendant filed an affidavit in which 
he alleged that a few months previously the plaintiff had cut logs on the land 
in question and that the defendant was informed and believed that he threat- 
ened to cut more; the defendant then asked for an injunction pendente lite. 
The plaintiff in a counter-affidavit admitted the earlier acts, but denied that 
he intended to cut more logs before the case was settled. Held, that an 
injunction pendente lite issue. Castelbury v. Harte (1908), — Idaho — , 
98 Pac. 293. 

Ailshie, C.J., dissents on the ground that the court should not enjoin 
acts which the plaintiff denied that he intended to commit. In this view 
he is supported by 16 Am. & Eng. Ency. of Law, Ed. 2, p. 345 ; and by 22 
Cyc, p. 741. Marshall v. Turnbuil et al., 32 Fed. 124, is to the same effect. 
The dissenting opinion is strengthened' by the fact that acts the plaintiff 
might commit would be done under claim of title and possession. Under 
similar circumstances permanent injunctions were refused in Shreve v. 
Black et al., 4 N. J. Eq. 177; Powell v. Rowlings, 38 Md. 239; Smith v. 
Collyer, 8 Ves. Jr. (Eng.) 89; 1 High, Injunctions, Ed. 3, p. 521, is in 
accord with these authorities. The reason for the majority opinion is that 
the plaintiff can easily change his intention, and in so doing bring injury to 
the defendant, while the injunction can issue without doing material harm 
to the plaintiff. The plaintiff denied that he intended to cut more logs. The 
court was hardly justified in issuing the injunction in the face of this denial 
merely because the plaintiff had cut logs several months earlier, and the de- 
fendant alleged on information and belief that he would do so again. 



